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CIVIL JUDGMENTS ENFORCEMENT BILL 2003 
Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 

The amendments made by the Council were as follows - 

No 1 

Clause 9, page 9, line 13 - To delete “The regulations” and insert instead - 

Rules of court made by a court referred to in section 5 

No 2 

Clause 9, page 9, line 14 - To delete “a” and insert instead - 

the 

No 3 

Clause 9, page 9, line 16 - To delete “regulations” and insert instead - 

rules 

No 4 

Part 3, page 13, line 3 in the heading to Division 3 - To insert after “Suspending” - 

the enforcement of  

No 5 

Clause 15, page 13, line 6 - To insert after “suspending” - 

the enforcement of 

No 6 

Clause 15, page 13, lines 13 to 17 - To delete the lines. 

No 7 

Clause 15, page 13, line 18 - To delete “in respect of any other case”. 

No 8 

Clause 16, page 14, line 12 - To insert before “the judgment” - 

the enforcement of 

No 9 

Clause 16, page 14, line 12 - To delete “ceases to have effect” and insert instead - 

is suspended 

No 10 

Clause 16, page 14, after line 16 - To insert - 

(3) To the extent that a suspension order suspends the enforcement of a judgment, the 
order is to be taken for all purposes to be a stay of the execution of the judgment to 
that extent. 

No 11 

Clause 22, page 16, line 27 to page 17, line 2 - To delete the lines and insert instead - 

22. More than one enforcement order, applications for 
(1) If an enforcement order is in effect against a judgment debtor in respect of a monetary 

judgment, the judgment creditor may apply for one or more additional enforcement 
orders against the debtor in respect of the judgment. 
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(2) On such an application, a court must not make an additional enforcement order 
against the judgment debtor in respect of the monetary judgment unless it is satisfied 
that the additional order - 

(a) will not impose unreasonable obligations on the judgment debtor having 
regard to the judgment debtor’s means to satisfy the judgment; and 

(b) is justified having regard to the one or more enforcement orders already in 
effect. 

No 12 

Clause 35, page 24, lines 20 and 21 - To delete the lines. 

No 13 

Clause 106, page 76, lines 5 to 8 - To delete the lines and insert instead - 

“declared areas” means those areas of the State outside the Metropolitan Area of Perth as 
defined in the Metropolitan Region and Town Planning Scheme Act 1959, which from 
time to time the Governor has proclaimed to be areas of the State where it will not be 
practicable to appoint a bailiff unless an indemnity in terms of Section 111 is granted. 

No 14 

Clause 111, page 79, lines 1 and 2 - To delete “, who is a public servant or a police officer” and insert 
instead - 

within the declared areas 

No 15 

Clause 116, page 81, after line 1 - To insert the following new clause - 

116. Protection of person acting under sealed court order 
In any civil action against a person in respect of any act done under an order issued 
under this Act, a copy of the order sealed with a court seal is proof of the authority of 
the court to issue the order. 

The ACTING SPEAKER (Mr A.J. Dean):  The amendments are listed on the notice paper, but the Attorney 
General has a separate sheet from which he wishes to work.  The first question to be moved by the Attorney 
General is that amendments Nos 1 to 12 be agreed to. 

Mr J.A. McGINTY:  Before I move that, I think the member for Nedlands wished to raise some amendments.  I 
am happy to move those amendments en bloc up to the matter she wishes to have considered. 

Ms S.E. WALKER:  I have not seen the Attorney General’s amendment.  It was just given to me. 

The ACTING SPEAKER (Mr A.J. Dean):  We need to know which amendment.  

Ms S.E. WALKER:  It is amendment No 13.  I am wondering whether I can take some advice from you, Mr 
Acting Speaker.  What I really want to do is to make sure that we do not amend sections that will defeat the 
purpose of protecting private bailiffs.  Can we talk about that issue before we talk about the amendments? 

Mr J.A. McGINTY:  That would certainly help facilitate the passage of the amendments.   

The ACTING SPEAKER:  In answer to the member for Nedlands’ question, if the Attorney General wishes to 
move amendments Nos 1 to 12, she can discuss any of those amendments. 

Ms S.E. WALKER:  If the Attorney General moves all the amendments, I can discuss everything. 

The ACTING SPEAKER:  However, you cannot move amendment No 13, because the Attorney General has an 
amendment to the amendment.  It is probably best if we deal with amendments Nos 1 to 12 first. 

Ms S.E. WALKER:  Okay. 

Leave granted for amendments Nos 1 to 12 to be considered together. 

Mr J.A. McGINTY:  I move - 

That amendment Nos 1 to 12 made by the Council be agreed to. 

Question put and passed; the Council’s amendments agreed to. 
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Mr J.A. McGINTY:  I move - 

That amendment No 13 made by the Council be not agreed to and the following amendment be 
substituted - 

Clause 106, page 76, after line 4 - To insert - 

“declared areas” means those areas of the State outside the metropolitan region (as 
defined in the Metropolitan Region Town Planning Scheme Act 1959) that 
the Governor proclaims to be areas of the State where it will not be 
practicable to appoint a bailiff unless section 111 applies to the bailiff; 

The proposed Legislative Council amendment to clause 106 contains two defects.  It removes the definitions of 
“police officer” and “public servant”, which it is necessary to retain for the purposes of clause 107.  Also, in the 
definition of “declared areas” it incorrectly refers to the metropolitan area instead of the metropolitan region, and 
it also incorrectly refers to the Metropolitan Region and Town Planning Scheme Act 1959 when the word “and” 
does not appear in the title of that Act.  This amendment proposes that indemnity under clause 111 would not be 
automatically available to police officers, bailiffs and public servants, but instead would be available to any 
bailiff, police, civilian or otherwise, who is performing bailiff duties in a declared area outside the metropolitan 
region.  The Governor would proclaim areas of the State to be declared areas where the provisions of section 111 
granting indemnity would be applied.  Where the clause originally made a distinction between police bailiffs and 
civilian bailiffs, the amendment makes a distinction between country bailiffs and metropolitan bailiffs.  The 
amendment is seen to be more attuned to competition policy principles, removes the disparity between civilian 
and police bailiffs who are operating in country areas and allows consideration of extending indemnity under 
clause 111 to the civilian bailiffs at Albany, Bunbury, Geraldton and Kalgoorlie on the basis of commercial 
viability and public interest.  I know that the member for Nedlands has some concern about this clause and these 
matters.  I do not know whether that addresses her issues of concern. 

Ms S.E. WALKER:  I would like to deal with two letters.  The first is from the Attorney General to Mr Allen 
Mitchell, Bunbury bailiff.  Mr Mitchell had written to the Attorney General concerning the loss of indemnity that 
bailiffs would suffer as a result of this Bill.  In his letter the Attorney General states - 

I refer to my letter dated 14 May 2004 concerning clauses 109(6) and 111 of the Civil Judgment 
Enforcement Bill 2003 (WA), which relate to the exclusion of private bailiffs from liability protection. 

There are 10 private bailiffs in this State and they are concerned that they are not getting the full protection of 
this Bill, which they receive under the current Act and other Acts in this State such as section 107 of the Fines, 
Penalties and Infringement Notices Enforcement Act 1994.  This is not a criticism of the Attorney General’s 
letter.  The Attorney General further states - 

I have given further consideration to the issues you have raised and, whilst I am not prepared to 
consider changes to clauses 109(6) and 111 of the Bill, have agreed to a proposed amendment that will 
address your concerns. 

The Attorney General then indicates that he will move a new clause 116 of the Bill.  Was that clause actually 
moved? 
Mr J.A. McGinty:  Yes.  The amendment appears on top of page 23 of the Notice Paper, and is to insert a new 
clause 116.  That is the next amendment we will deal with.  It certainly picks that up. 

Ms S.E. WALKER:  The Attorney General further states - 

Advice obtained from the State Solicitors Office indicated that restating, within the Bill, the degree of 
protection afforded by section 26 would not be contrary to the National Competition Policy 
recommendation that is given effect by clauses 109(6) and 111 of the Bill. 

The State Solicitor’s Office proposed an amendment to clause 109(6) and the Attorney General disagreed with 
that.  The Attorney General states that the bailiffs will be protected by new clause 116 that he is inserting.  Is that 
right? 
Mr J.A. McGinty:  Yes, that is correct. 
Ms S.E. WALKER:  I know the Attorney General says that, but in a letter to the Attorney General - I cannot put 
my hand on it at the moment - it appears that Mr Mitchell does not think that is the case.  I refer to a letter I 
received from Mr Mitchell on 20 August. 
Mr J.A. McGinty:  I do not think we received that. 
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Ms S.E. WALKER:  Mr Mitchell says he has a copy of Hansard - he is referring to the Legislative Council - and 
that Hon Peter Foss introduced amendments with reference to declared areas that provide protection for bailiffs 
in those areas of the State where it is not practicable to appoint a bailiff.  The letter further states - 

Barry House, as stated on page 34 of Hansard, understood that “the concerns of myself and other 
bailiffs in country areas would be addressed by the amendment”. 

Giz Watson, on page 35 of Hansard, sought clarification of what the amendment would mean - I don’t 
believe she got the answer.  I read the amendments as not providing me any form of protection. 

The Government, through Nick Griffiths, introduced another amendment.  On the 17th August I 
received a letter dated 16th August 2004, from the Attorney General advising me of this proposal . . .  

That is the letter I have just read.  Mr Mitchell states that he has sought legal advice on this amendment and has 
been advised that it is merely a placebo, whatever that means.  He states that the bailiffs are faced with the 
prospect of being unprotected messengers for the sheriff of Western Australia, who has all the protection in the 
world, even, it appears, for negligence or unauthorised acts.  The only other people with the same protection will 
be bailiffs in “declared areas”.  He further indicates that reference should be made to clauses 106, 109(6) and 
111(1) of the Bill as passed in the Council on 17 August.  

Sitting suspended from 6.00 to 7.00 pm 

Ms S.E. WALKER:  As I understand it, there is a provision within the Local Courts Act that gives a limited 
liability to private bailiffs for wrongdoing.  Is that correct?  
Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Which section is that? 
Mr J.A. McGinty:  Section 26. 
Ms S.E. WALKER:  Yes - “Indemnity to persons acting under this Act”.  As I understand it, that section has 
been redrafted by John Young from the State Solicitor’s Office.  It is the current clause 116. 
Mr J.A. McGinty:  That is correct. 
Ms S.E. WALKER:  The problem that private bailiffs have is that the section does not appear to protect them as 
much as they are protected under the Fines, Penalties and Infringement Notices Enforcement Act.  That 
protection relates to public sector bailiffs such as sheriffs and their agents.  Is that correct? 
Mr J.A. McGinty:  Yes.  That is correct. 

Ms S.E. WALKER:  As far as the Government is concerned, that is never going to happen because, as explained 
by Hon Peter Foss in the other place, the private bailiffs operate as a business, and section 107 of the Fines, 
Penalties and Infringement Notices Enforcement Act came into effect before the current national competition 
policy. 

Mr J.A. McGinty:  That is correct. 

Ms S.E. WALKER:  I have confirmation that they have the same protection - that is, the private bailiffs, of 
which there are 10 in this State - as they currently have under section 26 of the Local Courts Act.   

Mr J.A. McGinty:  Yes.  The status quo remains. 

Ms S.E. WALKER:  The status quo remains.  If they were to pursue a protection under section 107 of the Fines, 
Penalties and Infringement Notices Enforcement Act they would be trying to extend the protection they currently 
have, which is afforded to bailiffs in the public sector. 

Mr J.A. McGINTY:  I am advised that section 107 of the Fines, Penalties and Infringement Notices Enforcement 
Act is comparable with clause 111 of the Bill in that it establishes a higher degree of indemnity involving a good 
faith test, and also covers negligence.  It can be extended to country bailiffs under the “declared areas” provision 
of this legislation.  That was not quite the question the member put to me, but that is how I would explain it. 

Ms S.E. Walker:  The status quo remains if a bailiff operates within a country “declared area”? 

Mr J.A. McGINTY:  Yes.  In that sense they are better off than they were. 

Ms S.E. WALKER:  We have passed Council amendments Nos 1 to 12 and we have amendments Nos 13 to 15 
remaining.  Amendment No 15 refers to clause 116.  Is that the same clause that reflects section 26 of the Local 
Courts Act? 
Mr J.A. McGinty:  Yes. 
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Ms S.E. WALKER:  That has come from the Council, so it is fine.  What about amendment No 13, which refers 
to “declared areas”?  That is being changed.  I appreciate that the Attorney General is tidying up the legislation, 
but where does that leave us if we amend the Bill and return it to the Council? 
Mr J.A. McGinty:  Everything will be agreed except that one clause.  It will be sent to the Council for its 
concurrence.  I anticipate that, as we are just getting things technically right, the Council will definitely approve 
it.  That is my expectation. 
The ACTING SPEAKER (Mr A.D. McRae):  I understand that the Attorney General has moved both parts of 
this amendment.  I will put it in two questions.  The first question is that the Council’s amendment be not agreed 
to. 

Question put and passed; the Council’s amendment not agreed to. 
The ACTING SPEAKER:  The next question is that the substituted amendment be agreed to. 

Question put and passed; the substituted amendment agreed to.   
Leave granted for amendments Nos 14 and 15 to be taken together. 
Mr J.A. McGINTY:  I move - 

That amendments Nos 14 and 15 made by the Council be agreed to. 

Question put and passed; the Council’s amendments agreed to. 
The Council acquainted accordingly.   
 


